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The Child Care Tax Credit: An
Investment in the Future
By LAURIE E. SHERWOOD*

Member of the Class of 1991

I. INTRODUCTION
The future of the United States lies in one of its most important

resources: its children. Child care plays a key role in developing the
resource that will determine our country's future productivity and competitiveness.' Child care is increasingly viewed as "an investment in
human capital, in the quality of the future labor force." 2 Presently, child
care is an urgent concern, both economic and social, 3 facing millions of
Americans including parents, child care providers, educators, and legislators.4 Child care is a broad issue cutting across all socioeconomic
groups and encompassing such concerns as affordability, availability,

quality,5 funding,6 and national standards.7 The following letter, ex* B.S., Loyola Marymount University, 1979; M.S., Mt. St. Mary's College, 1982. The
author wishes to thank her mother and friends for theif invaluable support, and a special thank
you to Gordon Funt and Simon Read of Fraser & Beatty, Vancouver, British Columbia, for
their legal assistance.
1. A Prospectusof Working Women's Concerns:HearingsBefore the Subcomm. on Employment Opportunitiesof the Comm. on EducationandLabor, 100th Cong., Ist Sess. 205, 208209 (1987) [hereinafter Hearings on Employment Opportunities] (statement of Helen Blank,
Director of Child Care, Children's Defense Fund).
2. A. KAHN & S. KAMERMAN, CHILD CARE: FACING TH HARD CHoicEs 247 (1987).

3. Act for Better Child CareSer'ices of 1987 Hearingson S: 1885 Before the Subcomm.
on Children, Family, Drugs,and Alcoholism of the Senate Comm. on Labor and Human Resources, 100th Cong., 2d Sess. 100 (1988) (statement of Dana F_. Friedman, Senior Research
Associate, Work and Family Information Center, The Conference Board).
4. Divine-Hawkins & Livingston, Preface to the FederalRole in Child Care, 25 SANrA
CLARA L. R.v. 247 (1985). See also Child Care." HearingsBefore the House Comm. on Education and Labor, 101st Cong., 1st Seas. 3-7 (1989) [hereinafter Hearingson Child Care].
5. Child Care Welfare Programs and Tax Credit Proposals:HearingsBefore the Senate
Comm. on Finance, 101st Cong., 1st Sess. 133, 134 (1989) [hereinafter Hearingson Child Care
Welfare and Tax Credit] (statement of Nancy Duff Campbell, Managing Attorney, Women's
Law Center, Washington, D.C.). See also Hearingson Employment Opportunities,supra note
1, at 206 (statement of Helen Blank).
6. Federal Role in Child Care: Hearing Before the Senate Comm. on Finance, 100th
Cong., 2d Sess. 84,90 (1988) [hereinafterHearingon FederalRole in Child Care](statement of
Profs. Alfred J. Kahn and Sheila B. Kamerman, Cross-National Studies Program, Columbia
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cerpted from a Hearing Before the House Subcommittee on Education
and Labor held in Louisville, Kentucky, on April 23, 1988, illustrates the
urgency of the situation:'
April 23, 1988
To whom it may concern:
I'm a single mother, 33 yrs old with a daughter 2 yrs. old. I have
a full time position as a Sterile Processing Technician at Human Hospital University making $5.29 an hr. This means I net $605.00 per
month. My day care expenses are $250.00 per month since I have to
work every other weekend. My rent is $300.00 per month which includes all utilities. So, I spend $550.00 per month which leaves me
with $55.00 for food, gas, doctor bills, etc. I have tried to get government assistance for food stamps, rent assistance, etc. but have been
refused because I was told I was over the income guidelines. I tried to
get a loan through my credit union and was denied because I did not
make enough money. I have tried to secure part-time employment in
addition to my full-time job and work as a part-time pool person for
Hyatt Regency. I have only worked once since I checked into this.
What else can I do? What kind of assistance can a parent in my
position get? If I could get cheaper child care, it would be of great
help. I'm on a waiting list now for 4C program arid was told it could
take a year before I could get help. I've been on the list for 3 months
now. I'm behind in doctor's bills and I have tried to send each a little
bit of money but they are tired of waiting. I try to explain my situation
but they say they don't want to hear any sob stories.
I would appreciate any help I could get and I'm sure there are a
lot of other mothers who would too. I do not receive any child support
or other financial support.
Sincerely,
Sherie Buckhead
2068 Sherwood Ave #1
Lou.Ky 40205
(no phone)9
University School of Social Work) ("The federal government's help is needed to assist some
people [to] pay for child care. The amount of aid should vary by income level. The very poor
need free service".)
7. Child Care: HearingBefore the Subcomm. on Children, Family, Drugsand Alcoholism
of the Senate Comm. on Labor and Human Resources, 100th Cong., 1st Sess. 36, 39 (1987)

(statement of Edward Zigler, Sterling Professor of Psychology and Director, Yale Bush Center
in Child Development and Social Policy).
8. For a discussion of the use of the narrative in legal scholarship, see West, Jurisprudence and Gender, 55 U. CHi. L. REV. 1, 63-72 (1988). For a discussion of the use of the

female voice in legal scholarship, see Worden, Overshootingthe Target: A FeministDeconstrucdon of Legal Education, 34 AM. U.L. REV. 1142 (1985).

Child Care Tax Credit

1990]

The urgency expressed in Ms. Buckhead's letter has reached crisis
proportions as a result of dramatic changes in labor force participation.
These changes have occurred in the last three decades as large numbers
of women, especially those in their childbearing years,"0 have entered the
labor force. 1 According to the U.S. Department of Labor, seventy percent of women, ages twenty-five to thirty-four, were in the labor force in
1988, whereas in 1950, only thirty-five percent were employed.' 2 In
1988, sixty-five percent of women with children under the age of eighteen
participated in the labor force;13 in 1960, only thirty percent were similarly situated. 4 By 1995, experts predict that approximately 49.4 million
children (representing two-thirds of preschool age children and more
than three-quarters of school age children) will have mothers in the
workforce.

15

Economists cite a variety of reasons for this shift in the labor force.
The primary reason is economic necessity. "About two-thirds of women
in the labor force are either single, widowed, or divorced or have husbands who earn less than 15,000 dollars." 1 6 In addition, many families
find that two incomes are necessary to maintain their standard of living. 7 Other reasons frequently cited include inflation and high unemployment, the availability to women of traditionally "male" jobs, and the
effects of the Women's Movement which encouraged women to seek
9. H.R.3660, The Act for Better Child Care HearingBefore the Subcomm. on Human
Resources of theHouse Comm. on EducationandLabor,100th Cong., 2d Sess. 105, 106 (1988).
10. SECRETARY'S TASK FORCE, U.S. DEP'T OF LABOR, CHILD CARE: A WORKFORCE

ISSUE 7 (1988) [hereinafter CHILD CARE].
11. Reisman, The Economics of Child Care: Its Importance in FederalLegislation, 26
HARV. 3. ON LEGIS. 473, 477-78 (1989). The discussion of labor trends in the female popula-

tion "has become a matter of almost required ritual to begin a discussion of child care policy."
Hearingon FederalRole in Child Care,supra note 6, at 84 (statement of Profs. Alfred J.Kahn
and Sheila B. Kamerman).
12. Id.
13. STAFF OF HOUSE COMM. ON WAYS AND MEANS, BACKGROUND MATERIAL AND
DATA ON PROGRAMS WITHIN THE JURISDICTION OF THE COMM. ON WAYS AND MEANS,

101ST CONG., 1ST SESS., 850, Table 17 (Comm. Print 1989) [hereinafter STAFF OF HOUSE
COMM. ON WAYS AND MEANS] (citing figures derived from BUREAU OF LABOR STATISTICS,
U.S. DEP'T OF LABOR, USDL 88-431 (1988)).

14. 1d. at 849, Table 16.
15. By 1995, two-thirds of all preschool children (approximately 15 million) will have
mothers in the work force, an increase of more than 50% of the 1986 figure of 9.6 million. By
1995, more than three-quarters of all school age children (approximately 34.4 million) will
have mothers in the work force. H. BLANK & A. WILKINS, STATE CHILD CARE FACT BOOK
17 (1987).
16. U.S. DEP'T OF LABOR, PUB. No. 86-1, 20 FACTS ON WOMEN WORKERS 2 (1986).

17. Reisman, supra note 11, at 478.
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"professional fulfillment.""i
19
The dramatic increase in the number of women in the work force
parallels a similar increase in the number of families using child care.
American families depend on a variety of child care arrangements.
Those most commonly used include: (1) organized care-group day care
innursery schools or centers, including after school programs; (2) family
day care-day care provided for either an individual child or a group of
children in the home of another; (3) relative care--day care provided in
the child's own home by a father or other relative or care in a non-parental home by a relative;20 (4) other care-includes self-care and day care
provided in the child's own home.2 1
As the demand for adequate child care has increased, the costs for
such care have skyrocketed. In 1975, the average cost for child care was
23
1200 dollars per year,2 2 whereas today it is 3000 dollars per year.
While families in the upper income brackets are readily capable of absorbing such costs, the high costs of child care present a far more serious
financial burden for lower and middle income families. Numerous attempts have been made to offset these high costs, including federal assistance,24 cafeteria plans,2" and employer-based child care assistance.26
Federal assistance consists of twenty-two separate programs at a
18. Id
19. This point is illustrated by the fact that less than 10% of families are "families with
Father at work and Mother at home taking care of the children. This is a sharp change from
just ten years ago when 18% were such families." CHILD CARE, supra note 10, at 4-8.
20. Divine-Hawkins & Livingston, supra note 4, at 248.
21. In 1985 statistics indicated that 23.1% of children under five years of age and 2.8% of
children between the ages of five and fourteen participated in organized care; 22.3% of children under the age of five and 2.1% of children between the ages of five and fourteen participated in family day care; 47.9% of children under five and 16% of children between the ages
of five and fourteen participated in relative care; and 5.9% of children under the age of five and
3.8% of children between the ages of five and fourteen participated in self-care and care provided in the child's own home. STAFF OF HOUSE COMM. ON WAYS AND MEANS, supra note
13, at 853, Table 20 (citing figures derived from BUREAU OF THE CENSUS, U.S. DEP'T OF
COMMERCE, SERIES P-70, No. 9, WHO'S MINDING THE KIDS? CHILD CARE ARRANOEMENTS: WINTER 1984-1985 (1987)).
22. STAFF OF SENATE COMM. ON FINANCE, 95TH CONG., ls'r
Sass., DATA AND MATERIALS ON CHILD CARE 14-15 (Comm. Print 1977).

23. Hearings on Employment Opportunities, supra note 1, at 210 (statement of Helen
Blank).
24. The federal government provides assistance for child care through a variety of statutory provisions and federal programs including the Internal Revenue Code (the child care tax
credit and the exclusion for employer provided care), the Head Start Program, the Title XX
Social Services Block Grant (SSBG), the Aid to Families with Dependent Children program
(AFDC) ("income disregard for child care"), the child welfare services program, the child care
food program, and the food stamp program. Congressional Research Service, Library of Congress, Background Materialson Major Child Care Programsand Legislation Under the Juris-
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cost of 6.9 billion dollars per annum aimed at subsidizing the high costs
of child care.27 However, the Dependent Care Tax Credit (Child Care
Tax Credit) comprises the majority of federal expenditures for child care
at a cost to taxpayers of 3.5 billion dollars per annum.", Currently, the
Child Care Tax Credit allows for a maximum credit of thirty percent of
child care costs not exceeding 2400 dollars for one child (maximum
credit of 720 dollars) or 4800 dollars for two or more children (maximum
credit of 1440 dollars).2 9 This credit is a nonrefundable30 tax credit applied against tax liability and is subject to income limitations.3 1
The effectiveness of the current tax provision has been repeatedly
questioned and is now the subject of current legislative efforts.3 2 One of
the foremost concerns focuses on the true beneficiaries of the Child Care
Tax Credit. Are those truly in need, such as low-income single mothers,
actually receiving benefits, or does the bulk of the money assist middle
and upper income families who are capable of affording quality child
care? This Note will explore the effectiveness of the Child Care Tax
Credit, and will focus on the question of who actually benefits from the
tax credit. The Note will then compare the current U.S. statutory provisions to their Canadian counterparts. Canada, a nation with a similar
diction of the Comm. on Finance, in Hearingson Child Care Welfare and Tax Credit,supra
note 5, at 119-20 [hereinafter Background Materials].
25. A cafeteria plan is defined as a "[t]ype of fringe benefit plan whereby [an] employee, in
addition to receiving certain basic fringe benefits, is permitted to also select certain others up to
a specified dollar amount." BLACK'S LAW DIcIoNARY 184 (5th ed. 1979). Such fringe benefits may include child care assistance. I.R.C. § 125(e)(2)(B) (1989).
26. Employer-based child care assistance exists in a variety of forms including on-site
child care centers, private (off-site) child care, flexible work schedules, voluntary part-time
arrangements, and flexible leave policies. CHILD CARE, supra note 10, at 4. "Of the six million employers in the United States today, only 3500 offer their employees some form of child
care assistance." BUREAU OF NAT'L App., INC., WORK AND FAMILY: A CHANGING DY-

NAMIC 26 (1986).
27. P. ROBINS, FEDERAL FINANCING OF CHILD CARE: ALTERNATIVE APPROACHES
AND ECONOMIC IMPICAnONS 17 (1988) (paper commissioned by the Child Care Action
Campaign).
28. Reisman, supra note 11, at 485, 488.
29. LR.C. § 21(a)(2), (c)(1)-(2) (1989).
30. A taxpayer who is eligible for a nonrefmdable tax credit may not receive a refund
even if the amount of tax credits exceeds the taxpayer's tax liability. D. HUDSON & S. LIND,
FEDERAL INCOME TAXATION 309 (1987).

31. I.R.C. § 21(d)(1)(a)-(b) (1988). The amount of employment-related expenses shall not
exceed the individual's earned income for the taxable year if the individual is unmarried. In
the case of a married couple, the amount shall not exceed the earned income of the lower
earning spouse.
32. Eleven bills amending the Internal Revenue Code provisions for child care were referred to the Committee on Finance in the 101st Congress, including nine that would impact
child care in other ways. Background Materials,supra note 24, at 125.
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workforce and a similar tax structure, is also faced with a growing child

care crisis.33 Thus, it affords a valid basis for comparison. Although the
United States and Canada share similar concern,; regarding child care,
Canada, as a general rule, has been more liberal in providing social programs for its citizens. Thus, Canada's tax treatment of child care will
provide valuable direction for a proposal for change in the U.S. Child
Care Tax Credit.
First, this Note will examine each country's statutes by discussing
each statute's provisions, legislative history, application to a hypothetical
family, and proposed amendments. A comparative study of the two statutes will follow. This Note will finally conclude with a proposal for
change designed to help those most in need of child care assistance and
to achieve the true objective of the statute-affordable child care for all.
II. THE CHILD CARE TAX CREDIT
IN
THE UNITED STATES
A.

Legislative History

Federal child care assistance, as a tax-related benefit, dates back to
the 1939 decision in Smith v. Commissioner.34 Prior to 1939, neither the
Internal Revenue Code of 1939 nor any preceding revenue acts allowed
for any tax treatment of child care expenses. 35 Furthermore, the tax law
36
had never allowed deductions for "personal, living or family expenses."
In Smith, the Board of Tax Appeals first considered whether child
care expenses could be treated as "an ordinary and necessary business
expense" within the meaning of the Internal Revenue Code. 37 The taxpayers advanced the business expenses argument on the ground that the
expenses would not have been incurred "but for" the wife's employ33. Canada, an industrialized nation similar to the United States in many ways, provides a
strong basis for comparison on the issue of tax relief for child care expenses. Women comprise
more than 40% of the labor force in Canada. Mahoney, Day Car.? and Equality in Canada, 14
MAN. L.J. 305, 306 (1985). In 1980, 760,000 children required some form of child care, Id.
Canada has a tax structure that is comparable to that of the United States. Brown, Tax Legislation:A Canadian Perspective, 14 CAN.-U.S. L.J. 151-54 (1988).
34. Smith v. Commissioner, 40 B.T.A. 1038, 1039-40 (1939), aff'd per curiam, 113 F.2d
114 (2d Cir. 1940).
35. Wolfman, Child Care, Work, and the FederalIncome Tax, 3 AM. J.TAx POLICY 153,
154 (1984).
36. Id Currently, the relevant Internal Revenue Code section prohibiting a deduction for
"personal, living, or family expenses" is I.R.C. § 262 (1989).
37. Smith, 40 B.T.A. at 1038.
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ment.'8 The Board characterized the expenses as "nevertheless personal
in their nature of a character applicable to human beings generally...
and which exist on that plane regardless of the occupation... of the
individuals concerned." 3 9
Although tax treatment for child care expenses had been raised in
the courts, no relief for taxpayers was forthcoming until Congress enacted section 214 of the Internal Revenue Code in 1954. Section 214
allowed for limited deductibility of child care expenses, partially overrul4°
ing Smith.
The provision afforded an itemized deduction of 600 dollars for
child care expenses if those expenses enabled the parents to seek or hold
gainful employment. 4 In 1964, the maximum deduction was increased
by statutory enactment to 900 dollars if there were two or more dependents.4 2 A dependent was defined as "a child under the age of thirteen or
any other dependent of the taxpayer who was unable to care for himself

or herself."'43 In addition, the deduction was only available ifthe expenses enabled a second spouse to work; there was an income phase-out
and a ceiling for married couples; 45 and no deduction was allowed for a
single male caretaker unless he was a widower. 46
Section 214, although limited in scope, incorporated child care ex-

penses into the Internal Revenue Code for the first time. Clearly, it
neither reflected a national child care policy nor was it designed to subsidize child care for all. Some have viewed this section as "an expensing of
38. Id
39. Id at 1039-40. The U.S. Board ofTax Appeals set forth the test for determining those
expenses that are normally personal but that "may become deductible by reason of their intimate connection with an occupation carried on for profit." Id at 1039. In Smith, the board
characterized the child care expenses as "those which, though they may in some indirect and
tenuous degree relate to the circumstances of a profitable occupation, are nevertheless personal
in nature, of a character applicable to human beings generally, and which exist on that plane
regardless of the occupation, though not necessarily of the station in life, of the individuals
concerned." Id. at 1039-40.
40. See Wolfman, supra note 35, at 156.
41. Besharov, Fxing the Child Care Credi" Hidden PoliciesLead to Regressive Policies,
26 HARv.J. ON LEGIS. 505, 513 (1989).
42. Pub. L. No. 88-272, § 212(a), 78 Stat. 19,49 (1964) (codified at I.RLC. § 214(bXl)XB))
(repealed 1971).
43. See id.; Wolfman, supra note 35, at 156.
44. I.RC. § 214(a) (1964).
45. I.R.C. § 214(b)(l)-(2) (1954); I.R.C. § 214(bXl)-(2) (1964). Beginning at an income
of $4500 in 1954 and $6000 in 1964, the amount of deductible expenses were reduced dollar for
dollar for each dollar of combined adjusted gross income.
46. I.R.C. § 214(a) (1964).
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child care costs for a small proportion of middle-income taxpayers." 47
Under section 214, the Internal Revenue Code only provided tax relief
for child care expenses in the form of a deduction. Therefore, benefits
were denied to low and middle income taxpayers who were unable to
itemize their deductions. Although Congress intended the provision to
function as a subsidy or hardship provision, it failed to do so, for two
reasons. First, the provision "ignor[ed] those taxpayers most in need
.. " and second, "by virtue of the graduated tax rates the deduction...
gave a relatively greater benefit to those whose incomes came closer to
the phase-out amount. ' 48 Thus, those families most in need of child care
assistance failed to receive it. Despite the failure of the tax code provision as a subsidy or hardship provision, Congress had taken a step towards tax relief for child care expenses.
Congress enacted the Revenue Act of 1971, which revised section
214 by greatly increasing the amount of allowable expenses, and making
the deduction available to many additional taxpayers. 4 9 The allowable
deduction for in-home care was increased to 400 -dollars per month, regardless of the number of children, and the allowable deduction for care
provided outside the home was increased to 200 dollars per month for
one child, 300 dollars per month for two children, and 400 dollars per
month for three children.5 0 The phase-out income was raised to 18,000
dollars, resulting in a ceiling of 27,600 dollars.5" In 1975, the phase-out
and ceiling amounts were raised to 35,000 dollars and 44,600 dollars. 2
In addition, the eligible age for dependents was raised to fifteen.5 3 The
deduction was available to married couples in which one spouse worked
and the other spouse was incapacitated. 4 All taxpayers, whether married or unmarried, were treated equally. 5
Although it was still unclear whether Congress intended to treat the
provision as a subsidy or a business expense, "the legislative history suggests that Congress saw the new child care provision as a departure from
the income tax base which was specifically enacted to encourage eco47. See Wolfman, supra note 35, at 157.
48. Id
49. Id. at 158; Pub. L. No. 92-178, § 210(a), 85 Stat. 497, 518 (1971) (repealed 1976).
50. I.R.C. § 214(c) (1971) (repealed 1976).
51. I.R.C. § 214(d) (1971) (repealed 1976).
52. Tax Reduction Act of 1975, Pub. L. No. 94-12, § 206, 89 Stat. 26, 32 (repealed 1976).
53. I.R.C. § 214(b)(1)(a) (1971) (repealed 1976).
54. I.R.C. § 214(b) (1964) (repealed 1971).
55. I.R.C. § 214(a) (1964) (provides for the allowance of deduction to qualifying "indivld.
uals" as opposed to married or unmarried persons) (repealed 1976).
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nomic growth."' 5 6 It appears that Congress intended to relieve hardship
and provide employment for domestics, although the likelihood of
achieving such results was questionable.17 Yet, the revision of section
214 indicated Congressional intent to expand the child care provisions
and address the growing concern regarding child care." However, it
should be noted that section 214 faced several constitutional challenges. 5
The Tax Reform Act of 1976 repealed section 214 and replaced it
with section 44A. Most significantly, the legislation changed the provision for child care expenses from a deduction to a credit.6 1 The revision
provided a potential benefit to all taxpayers, not just those who itemized
their deductions. 2
In addition, the income ceiling was eliminated, as was the distinction between in-home and outside care. 63 Section 44A also allowed married students to qualify under certain conditions." Initially, section 44A
56. See Wolfinan, supra note 35, at 159.
57. Id
58. Id
59. In Black v. Commissioner, 69 T.C. 505 (1977), petitioners, both employed, had hired
care providers for their children who were both under the age of fifteen. They deducted their
child care expenses as business expenses from their gross income under section 214. However,
the deduction was disallowed since petitioners did not meet the section 214 requirements. Petitioners accepted the ruling as to the deduction, but argued that the section 214 requirements
represented "an arbitrary and unreasonable classification in violation of the United States Constitution." Id at 507. The Blacks based their argument on the Equal Protection Clause of the
Fourteenth Amendment. However, the tax court denied their claim, holding that section 214
does not "constitute unconstitutional discrimination on the basis of marital status, sex, or
interference with family relationships in violation of the Due Process Clause of the Fifth
Amendment to the Constitution." Id at 505. As a result of this decision, similar classifications are still held to be valid.
The second constitutional challenge, whether section 214's requirements were constitutional as applied, occurred in Keeler v. Commissioner, 70 T.C. 279 (1978). In Keeler, a divorce decree ordered the former husband to pay $250 per month for child support and
stipulated that he had the "sole right to claim ...the minor children as dependents and as
exemptions on his tax return." Md.at 280. The plaintiff mother alleged that the provisions
allowed a deduction of child care expenses to individuals entitled to the dependency exemption, but denied the deduction to individuals not entitled to the dependency exemption but
who provide "physical support" for the child. Id at 282. Plaintiff further alleged that this was
an unconstitutional classification in violation of the Due Process Clause of the Fifth Amendment to the Constitution. Id The Tax Court held that the requirements were not violative of
the U.S. Constitution, relying on the decision in Black v. Commissioner. Id at 282-83.
60. Pub. L. No. 94-455, § 504, 90 Stat. 1520, 1563-66 (1976) (codified at I.LC. § 44A
(1976)).
61. L.LC. § 44A(a) (1976).
62. S. REP. No. 938, 94th Cong., 2d Sess. 132, reprinted in 1976 U.S. CODE CONG. &
ADrm. NEws 3439, 3565.
63. I.R.C. § 44A (1976).
64. I.R.C. § 44A(e)(2) (1976).
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allowed for a twenty percent credit of allowable child care expenses up to
2000 dollars for one qualifying individual, and 4000 dollars for two or
more qualifying individuals.6"
The Economic Tax Recovery Act of 1981 (ERTA)6 6 expanded section 44A in three ways.6 7 First, the maximum amounts of allowable
child care expenses were increased to 2400 dollars for one qualifying individual68 and 4800 dollars for two or more qualifying individuals.69
Second, for the first time, Congress moved towards targeting lower
income families by changing the twenty percent flat credit to a "reverse
graduated credit."'7 As a result of this method, known as the applicable
percentage rule, a family with an adjusted gross income of 10,000 dollars
or less is entitled to a credit equal to thirty percent of all allowable child
care expenses up to the respective ceiling amounts of 2400 dollars for one
qualifying individual and 4800 dollars for two or more qualifying individuals. The maximum allowable credit for such an individual is determined by applying the applicable percentage (in this case, thirty percent)
to the maximum dollar amount allowed by section 21(c)-currently 2400
dollars for one qualifying individual7" or 4800 dollars for two or more
qualifying individuals.7 2 Therefore, a taxpayer earning 10,000 dollars or
less may claim a maximum credit of 720 dollars fbr one qualifying individual73 or 1440 dollars 74 for two or more qualifying individuals."
If the taxpayer's adjusted gross income exceeds 1.0,000 dollars, the
applicable percentage of thirty percent is reduced by one percentage
point for each 2000 dollars of adjusted gross income, or fraction thereof,
that exceeds 10,000 dollars; this results in the applicable percentage being
reduced to twenty percent for adjusted gross incomes exceeding 28,000
dollars.7 6 Therefore, an eligible taxpayer whose adjusted gross income
exceeds 28,000 dollars may claim a maxiinum credit of 480 dollars for
65. I.R.C. § 44A(a), (d) (1976).
66. Pub. L. No. 97-34, § 124, 95 Stat. 172, 197-201 (1981).
67. Zeitlin & Campbell, Strategies to Address the Impact of the Economic Recovery Tax
Act of 1981 and the Omnibus Budget Reconciliation of 1981 on the Availability of Child Care
for Low-Income Families,28 WAYNE L. REV.1602, 1610 (1982).
68. I.R.C. § 44A(d)(1) (1982).
69. I.R.C. § 44A(d)(2) (1982).
70. See Wolfman, supra note 35, at 161.
71. I.R.C. § 21(c)(1) (1989).
72. I.R.C. § 21(c)(2) (1989).
73. Thirty percent of $2400 equals $720.
74. Thirty percent of $4800 equals $1440.
75. INTERNAL REVENUE SERVICE, U.S. DEP'T OF TREAS., PuB. No. 503, CHILD AND
DEPENDENT CARE EXPENSES 4 (1989) [hereinafter PUB. No. 503].
76. Id.
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one qualifying individual,' or 960 dollars78 for two or more qualifying
individuals.7 9
In certain cases, the amount allowable as a credit may be further
limited by section 129, which provides guidelines for taxpayers receiving
employer provided child care assistance, 0 or by the alternative minimum
tax.8 Thus, "families with incomes at the lower end of the economic
ladder [were] entitled to a proportionally larger benefit than families with
higher incomes.""
Third, the Act provided for treatment of employer-provided child
care as a tax-free employee benefit, so long as the care met specific

guidelines.83
In 1983, the short income tax form (Form 1040A) incorporated the
Child Care Tax Credit with the objective of reaching more taxpayers,
especially low and moderate income taxpayers.r The Tax Reform Act
of 1984 renumbered section 44A as section 21.85 Congress also enacted
amendments designed to further define a "qualifying individual" in terms
of support and child custody arrangements. 86 The Tax Reform Act of
1986 (the 1986 Act), which made broad reforms in personal income tax,
provided only minimal changes in the Child Care Tax Credit." However, the personal exemption for each adult and child was increased to
2000 dollars. As will be demonstrated in the hypothetical problem, this
reduced the numbers of lower income families receiving the credit.
The Omnibus Budget Reconciliation Act of 1987 amended section
21, limiting the types of child care arrangements allowable under section
77. Twenty percent of $2400 equals $480.
78. Twenty percent of $4800 equals S960.
79. PuB. No. 503, supra note 75, at 4.
80. IR.C. § 21(c) (1989). See I.R.C. § 129 (West Supp. 1989) (providing guidelines for
employer-provided dependent care assistance plans which allows the employee to treat the
expenses as a fringe benefit, and thus exclude the amount from the taxpayer's gross income).
The taxpayer must furnish the name, address, and taxpayer identification number of the service provider in order to qualify for this exclusion. I.R.C. § 21(eX9) (West Supp. 1989).
81. See PuB. No. 503, supra note 75, at 4; INTERNAL REVENUE SERVICF, U.S. DEPIF OF
TREAs., PUB. No. 354, ALTERNATIVE MINIMUM TAX (1989).
82. Zeitlin & Campbell, supra note 67, at 1612.
83. I.R.C. § 129 (1982). The guidelines included a provision requiring employers to have
a written, nondiscriminatory plan for the provision of child care to employees. Employers are
also required to provide the employees with reasonable notification of the plan and its
provisions.
84. Reisman, supra note 11, at 489.
85. Pub. L. No. 98-369, §§ 471, 474, 98 Stat. 494, 825-26, 830-47 (1984).
86. Pub. L. No. 98-369, § 471(c)(1), 98 Stat. 494, 826 (1984) (codified at I.R.C. § 21(b)
(1984)).
87. Pub. L. No. 99-514, § 104, 100 Stat. 2085, 2103-2106 (1987).
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21.88 The Amendment excluded "any amount paid for services outside
the taxpayer's household at a camp where the qualifying individual stays

overnight." 89 The most recent amendment, the Family Support Act of
1988, lowered the age of the qualifying individual from fifteen to
thirteen.90
B.

Current Statutory Provisions
The current Child Care Tax Credit, allowed under section 21 of the

Internal Revenue Code, provides an income tax credit for child care expenses incurred by taxpayers who are employed or attend school. 9 1 In

general, a nonrefundable credit against tax liability, determined by the
applicable percentage rule, 92 may be claimed by an individual who maintains a household in which one or more "qualifying individuals" resides
93
for employment-related expenses.

Taxpayers who "maintain a household" are defined as individuals
who provide over half of the cost of maintaining the household for the
taxable period.9 4 However, special rules apply to married individuals living apart, 95 and a special dependency test applies to divorced parents. 6
Section 21(b)(1) defines a "qualifying individual" as a taxpayer's de88. Pub. L. No. 100-203, § 10101, 101 Stat. 1330, 1330-84 (1987) (codified at I.R.C.
§ 21(b)(2)(A) (1987)).
89. Id. In Zoltan v. Commissioner, 79 T.C. 490 (1982), the court determined that a dcduction for summer camp was permissible under Section 21. In reaching this conclusion, the
court stated the requirements for qualifying expenses being characterized as employmcnt-re
lated expenses. The court required: that the expenses were incurred to provide for a qualifying
individual; that the parent was gainfully employed so that the parent was required to incur
child care expenses; that the primary reason for the care was the child's well-being and protection; and that a reasonable form of care was provided. The Zoltan decision was viewed as a
broadening of the scope of allowable "employment-related expenses" under section 44A.
Dahli, Child Care Need Not Be Boring: Section 44A After Zoltan, TAXES-TmE TAX MAGAZINE, Apr. 1983, at 252. Following the decision, there was speculation that alternative forms
of child care, such as boarding school and vacation trips during which the child is under tile
supervision of an adult other than the parent, may be allowable as "employment-related expenses." Id. at 257-58. However, Zoltan was substantially limited by the 1987 amendment to
section 21 which disallowed overnight stays at camp, appeared to limit the scope of allowable
expenses, and excluded twenty-four hour care. I.R.C. § 21(b)(2)(A) (1987).
90. Pub. L. No. 100-485, § 703(a), 102 Stat. 2343, 2426-27 (1988) (codified at I.R.C,
§ 21(b)(1)(A) (1988)).
91. BackgroundMaterials,supra note 24, at 121.
92. For an explanation of the "applicable percentage rule," see supra text accompanying
notes 70-75.
93. I.R.C. § 21(a)(1) (1989).
94. I.R.C. § 21(e)(1) (1989). For married individuals, the costs must be furnished by the
individual and his or her spouse.
95. See I.R.C. § 21(e)(4) (1989).
96. See I.R.C. § 21(e)(5) (1989). The special dependency test provides that a child who is
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pendent 97 under the age of thirteen,98 or a "dependent of the taxpayer
who is physically or mentally incapable of caring for himself,"" or "the
spouse of the taxpayer [who] is physically or mentally incapable of caring
for himself.' ' 100 A "[plhysical or mental incapacity must be disabling."310 ' Such disabling incapacities include the inability to "dress, feed
or clean" oneself and the need for "constant attention to prevent [the
dependent] from injuring [himself or herself] or others."'0 2
Under section 21, child care expenses must be employment-related.'0 3 Therefore, they must be "incurred while the taxpayer is gainfully employed or is in active search of gainful employment."" ° Gainful
employment may include services rendered either inside or outside the
home, as well as self-employment.'10 Expenses incurred while the taxpayer is engaged in volunteer work for a nominal fee do not qualify." 6
Child care expenses include both "expenses for household services"
and "expenses for the care of a qualifying individual."'" 7 Hence, expenses paid for services provided by a maid, housekeeper, or cook are
allowable so long as they "are attributable to the care of the qualifying
individual."'0 8 However, expenses paid for the services of a chauffeur,
bartender, or gardener are not allowable as expenses for household services." 9 Allowable expenses for the care of the qualifying individual inlude those incurred to "assure that individual's well-being and
protection."' 10 However, expenses incurred for food, clothing, or education do not qualify as expenses paid for the care of a qualifying individtreated as a qualifying individual with respect to the custodial parent shall not be treated as a

qualifying individual with respect to the noncustodial parent.
97. I.R.C. § 151(c) allows an additional deduction for the exemption for dependents of

individuals whose gross income either does not exceed the exemption amount or who is a child
of the taxpayer and is either under the age of nineteen or is a student under the age of twentyfour at the close of the calendar year in which the taxable year of the taxpayer begins. I.R.C.
§ 151(c)(1) (1989).
98. I.R.C. § 21(b)(1)(A) (1989).
99. I.R.C. § 21(b)(1)(B) (1989).
100. I.R.C. § 21(b)(1)(C) (1989).
101. PuB. No. 503, supra note 75, at 2.
102. Id.
103. I.R.C. § 21(a)(1) (1989).
104. Treas. Reg. § 1.44A-1 (1979).
105. Id.
106. Id
107. I.R.C. § 21(b)(2)(A)({-ii) (1989).
108. Treas. Reg. § 1.44A-1 (1979).
109. Id
110. Id
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ual.1 11 In addition, neither transportation costs between the taxpayer's
home and the site where child care services are provided, 112 nor expenses
incurred to enable the qualifying individual to stay overnight at a camp,
qualify as expenses for the care of an individual.1 13

Under the current system of tax credits, the taxpayers have a choice
in the type of child care arrangement they choose. Child care expenses
are not limited to the "least expensive alternative available to the taxpayer."1' 14 Furthermore, child care expenses paid to a "dependent care

center" are allowable if the center meets the requirements set forth in the
Code. 115

However, expenses paid to a related individual do not qualify for the
credit if they are paid to an individual who qualifies as a deduction or is a
child of the taxpayer under the age of nineteen at the end of the taxable

year.

16

Additional requirements imposed under section 21 include the

earned income limitation, 17 the special rule for a spouse who is a student

or incapable of self-care, 118 and the substantiation of provided
services. 119

Although the statutory provisions of section 21 appear somewhat
complicated, an increasing number of Americans are taking advantage of
the tax relief that the section offers. The following analysis will focus on
the current distribution of the dependent care tax credit, identifying the
actual beneficiaries of the credit.
111. Id.
112. Id.
113. I.R.C. § 21(b)(2)(A) (1989). This section of the code, which was added as an amendment in 1987, substantially limited Zoltan v. Commissioner. Zoltan held that a $1100 expense
incurred by the taxpayer to send her son to an eight-week summer camp was an "employmentrelated expense" under § 44A(c)(2)(A)(ii) because it enabled her to be gainfully employed.
Zoltan, 79 T.C. at 497.
114. Treas. Reg. § 1.44A-1 (1979).
115. I.R.C. § 21(b)(2)(C)(i) (1989). This section requires that the center providing the
services "[comply] with all applicable laws and regulations of a state or unit of local government." Id.
116. I.R.C. § 21(e)(6) (1989).
117. I.R.C. § 21(d)(1)(A)-(B) (1989). Employment-related expenses may not exceed the
earned income of an unmarried taxpayer for the taxable year, or in the case of married taxpayers, the lesser of the earned income of an individual or his/her ,spouse for the taxable year.
118. I.R.C. § 21(d)(2) (1989). If a spouse is a student or an individual incapable of selfcare, such spouse will be considered to have earned income of not less than $200 per month for
one qualifying individual or $400 per month for two or more qualifying individuals while so
situated. This section applies only to one spouse for any given month. See id.
119. Expenses claimed under section 21 must be substantiated by adequate records or other
sufficient evidence. Treas. Reg. § 1.44A-1 (1979).
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C. The Child Care Tax Credit- Application of Section 21 to a
Hypothetical Situation
In order to demonstrate the deficiencies of section 21, as well as its
mechanics, this Note will apply the provisions of section 21 to the following hypothetical situation. Husband and wife are both employed and
will file a Form 1040A joint return'1 ° with no itemized deductions. The
husband's income for the taxable year was 9000 dollars and the wife's
was 6000, amounting to a total family income of 15,000 dollars. 2 The
day care provided for the couple's two children averaged 3000 dollars per
year.
When filing Form 1040A, the taxpayers must first determine their
adjusted gross income." Since the taxpayers have no interest or dividend income or other income adjustments, their adjusted gross income is
15,000 dollars." Their standard deduction is 5200 dollars, 2 4 and their
total personal exemption is 8000 dollars." 5 These two figures, totaling

13,200 dollars, are then subtracted from the adjusted gross income, resuliting in a taxable income of 1800 dollars." 6 The taxpayers' tax liability
of 272 dollars is determined by using the tax tables."- 7 The credit for
child care expenses is calculated using Schedule 1 of Form 1040A.111

The applicable percentage is twenty-seven percent.129 The figure is then
120. The Internal Revenue Service recommends that a married couple, filing ajoint return
with taxable income less than $50,000 and claiming no itemized deductions, file Form 1040A.
INTERNAL REVENUE SERVICE, U.S. DEP'T OF TREAS., INSTRUCTIONS FOR FORMs 1040A

AND 104OEZ 12-13 (1989) [hereinafter FoRMs 1040A & 1040EZ].
121. The federal poverty line for a family is S12,088. Hearingson Child Care Welfare and
Tax Credit, supra note 5, at 7 (statement of Sen. Christopher J. Dodd (D.-Conn.)).
122. Section 61 of the I.R.C. defines gross income as "all income from whatever source
derived, including (but not limited to) ...

(1) Compensation for services ...

[and] (2) Gross

income derived from business... " I.R.C. § 61(a) (1989).
123. Determination of the adjusted gross income is based on the completion of lines 7-13 of
Form 1040A. FO.MS 1040A & 1040EZ, supra note 120, at 21-28.
124. The standard deduction for a married couple filing a joint return is S5200. Id. at 30.
125. $2000 per each individual who is claimed as an exemption is entered on line 6e of
Form 1040A. Id. at 17. See I.R.C. § 151 (1989) (allowance of deductions for personal exemptions); I.R.C. § 152 (1989) (definition of dependent).
126. I.R.C. § 63(b) (1989) (defining "taxable income" for those who do not itemize their
deductions as adjusted gross income minus the standard deduction and the deduction for personal exemptions provided in section 151).
127. See FoRMs 1040A & 1040EZ, supra note 120, at 41-48.
128. INTERNAL REVENUE SERVICE, U.S. DEP'T OF TREAS., FORM 1040A (1989).

129. See I.R.C. § 21(a)(2) (1989). Thirty percent reduced by one percentage point for each
$2000 or fraction thereof, by which the gross income exceeds $10,000 equals twenty-seven
percent.
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The

credit, applied against the taxpayers' tax liability, results in zero liability
because the credit amount exceeds the tax liability. Although the tax-

payers are entitled to a credit of 810 dollars, they are actually receiving a
credit of 272 dollars, only nine percent of the total amount paid for child
care during the taxable year. Since the credit is nonrefundable and the

taxpayers' tax liability has been reduced to such an insignificant amount
by the standard deduction and the personal exemption allowance, 538

dollars of the allowable credit is of no benefit to the taxpayer. Thus, the
current Child Care Tax Credit fails to provide adequate financial assistance for child care expenses to those most in need.
D.

Analysis of the Child Care Tax Credit as Currently Enacted

The Child Care Tax Credit comprises the largest portion of federal
funding for child care in the United States.131 In fiscal year 1988, the
estimated federal government expenditures for child care and the Head
Start program totaled 6.9 billion dollars. 13 2 Of that figure, it was estimated that tax credits would total 4 billion dollars, or sixty percent of the
total expenditures. 133 Approximately 9.6 million families would claim an
average credit of 419 dollars,1 34 with nearly half being claimed by fami-

lies with above-the-median incomes.135 Statistics fbr fiscal year 1985 indicate that less than one percent of the credits were claimed by families
with adjusted gross incomes under 10,000 dollars, and only thirteen per-

cent of the credits were claimed by families with adjusted gross incomes
under 15,000 dollars. 136 Upper income families receive the greatest bene130. See PUB. No. 503, supra note 75, at 4. $3000 is the lesser of the lower earning
spouse's income (in this case, $6000) or the amount of child care expenses (in this case, $3000).
131. Reisman, supra note 11, at 485, 488.
132. Id at 488. Head Start is a federally funded program that was founded in 1964 to
provide "compensatory education" to children, ages three and four. Ninety percent of the
children must come from poor families. Id. at 490. In a recent issue entitled "Saving Our
Schools," Fortune writer Ronald Henkoff indicated that the Head Start program ".. .enable[s]
most participants to enter kindergarten better prepared intellectually, emotionally, and socially
than their non-preschool peers." Henkoff, Now Everyone Loves HeadStart, FORTUNE, Spring
1990, at 36. The Head Start program provides its pupils with "nutritionally sound meals,
comprehensive medical and dental exams, critical childhood inoculations, and individual psychological counseling." Id.
133. CHILD CARE, supra note 10, at 51.
134. STAFF OF HOUSE COMM. ON WAYS AND MEANS, BACKGROUND MATERIAL AND
DATA ON PROGRAMS WITHIN THE JURISDICTION OF THE COMM. ON WAYS AND MEANS,
101ST CONG., 1ST SEss. 615, Table 12 (Comm. Print 1989).

135. Hearing on FederalRole in Child Care, supra note 6, it 51 (statement of Douglas
Besharov). See also Besharov, supra note 41, at 509.
136. Hearing on FederalRole in Child Care, supra note 6, tt 51 (statement of Douglas
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fit from the Child Care Tax Credit, while "so few lower income families
can benefit from the credit that less than half of all working mothers
137
claim it."
Furthermore, recent tax law changes have substantially increased
both the standard deduction and the personal exemption, thereby reducing the lower income taxpayer's taxable income to such an extent that
the resulting tax liability is usually a very small amount 1 38 Because the
credit is only applied against tax liability and is nonrefundable, the lower
income taxpayer receives a minimal benefit, if any. If the taxpayers' adjusted gross incomes are reduced below zero by taking the appropriate
standard deductions and personal exemptions, they have no taxable income, and thus, no tax liability. Even if the taxpayers incurred significant child care expenses, they receive no benefit from the Child Care Tax
Credit. An Urban Institute study determined that in 1988 "families with
incomes under 12,000 dollars will receive half the benefit they did in
1985, while those with incomes over 32,000 dollars will receive fifty percent more." '39 As a result, the Child Care Tax Credit has been referred
to as a "regressive tax break," one which fails to assist those most in need
because "it is so poorly targeted and allows for so much abuse.""
Those most in need of financial assistance for child care expenses are not
the beneficiaries of the dependent care tax credit despite congressional
intent.
E. Current Child Care Legislation
The growing concern for available and affordable quality child care
Besharov) (citing statistics derived from STATISTICS OF INCOME DIV., INTERNAL REVENUE
SERVICE, INDIVIDUAL INCOME STATISTICS 81, Table 3.3 (Apr. 1988)).
137. Robins, FederalSupportfor Child Care: CurrentPoliciesand a New ProposedSystem,
Focus, 1988, at 6.
138. The hypothetical situation presented in Part II(C) of the note clearly illustrates this
point. A critic, I. Garfinkel, further explains:
Thanks to the 1986 Tax Reform Act, which increased the personal Federal income
tax exemption to nearly S2000 for each adult and child, most poor families, even if
they fully utilize the earnings capacity of all available adults, cannot earn enough
income to incur substantial tax liabilities. Therefore, poor families will not benefit
from an increase in the value of the child care tax credit.
I. GARFINKEL, THE POTENTIAL OF CHILD CARE TO REDUCE POVERTY AND WELFARE DEPENDENCY 11 (1988) (paper commissioned by the Child Care Action Campaign) (quoted in
Reisman, supra note 11, at 489-90).
139. Hearing on FederalRole in Child Care, supra note 6, at 51 (statement of Douglas
Besharov).
140. Besharov, supra note 41, at 509. Cheating under the credit is prevalent; IRS audits
indicate that "two out of five taxpayers inflate their child care expenses... [resulting in] an
annual revenue loss to the Treasury of about SI.3 billion." Id at 510-11.
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in this country has resulted in the introduction of abundant legislation.141
Professor W. Norton Grubb of the University of California, Berkeley,
suggests that this current interest has four distinct sources: 1) an increased number of working mothers with young children; 2) recognition
of a need for developmental programs for children from low income families; 3) the recognized positive benefits and effects of such programs as
Head Start; and 4) the interest in providing child care for welfare
mothers to enable those mothers to participate in programs designed to
142
remove them from the welfare system.
These concerns have led to various legislative proposals, the predominant bill being the Act for Better Child Care Services of 1989 (ABC
Bill), the "first comprehensive child care legislation before Congress in
over 16 years."1 43 The ABC Bill would have authorized 2.5 billion dollars for the fiscal year 1990 and would have provided funding to: provide
low-income families with direct assistance on a sliding fee scale; improve
the quality of child care; increase the availability of child care; and establish liability risk retention groups. The provisions of the ABC Bill would
have also established minimum standards for publicly funded care,
church based care, and relative care. 1" A finance package, including a
new tax credit proposed by Senator Lloyd Bentsen (D-Tex.), was offered
as an amendment to the ABC Bill. 145 Senator Bentsen proposed that the
credit should be made refundable, which in turn would make the credit
"available to families who owe no tax liability."' 14 ' He also proposed to
increase the amount of the credit available to lower income families, thus
"reduc[ing] the regressivity of current law."1 47 The ABC Bill was passed
by the Senate on June 23, 1989, despite much opposition from President
Bush and the Republicans. 4 ' On October 5, 1989, the House of Representatives approved the Early Childhood and Development Act, which
expanded federal funds for child care services. This legislation was simi141. For example, "during the 100th session of Congress, over 100 bills affecting child care
were introduced-a record number." Reisman, supra note 11, at 475.
142. Hearings on Child Care,supra note 4, at 53 (statement of Professor W. Norton Grubb
of the School of Education, University of California, Berkeley).
143. Id. at 3 (statement of Mr. Kildee, Chairman of the Human Resources Subcomm.),
144. Hearingson Child Care Welfare and Tax Credit,supra note 5, at 241 (summary of the
Act for Better Child Care Services of 1989).
145. Rosenthal, Senate Takes Up Bentsen's Section 89 and Child Care Measures, TAX
NoTEs, June 19, 1989, at 1431.
146. Id.
147. Id.
148. Rosenthal, Senate Passes Child Care Bill; Section 89 Reform Bill Adopted, TAX
NoTEs, July 3, 1989, at 8.
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lar to the Senate's ABC Bill. 4 9 Further action on child care legislation
was postponed until 1990.15' However, child care advocates and congressional aides believe that "prospects for child care legislation in the
5
upcoming congressional session appear strong."'1
In addition to the legislation proposed in Congress, President Bush's
proposed budget for the fiscal year 1991 contains a proposal for a "new
refundable child-care tax credit of as much as 1000 dollars for each child
under the age of four, and a change to make the existing child care and
' 152
dependent care credit refundable."

M.
A.

DEDUCTION FOR CHILD CARE EXPENSES
IN CANADA

Legislative History of Section 63 of the Income Tax Act: Child
Care Expenses

Out of a growing social, political, and personal concern over child
care, the Canadian Parliament amended the Canadian Income Tax Act
as a part of Tax Reform Bill C-259.15 3 The amendment became effective
on January 1, 1972, adding The Child Care Expense Deduction, section
63 of the Income Tax Act (section 63), which "provided a deduction for
child care expenses incurred by a taxpayer for the purpose of enabling
him to be gainfully employed."15 4 The Commons Committee viewed this
149. [49 No. 2550] WORLD NEws DIGEST (1989), in 1989 FACTS ON FILE 739.
150. Telephone interview with Lisa Moreno, Legislative Aide to Rep. Patricim Schroeder
(D-Colo.) (Nov. 16, 1989) (discussing pending child care legislation).
151. Child Careto be Priorityin Next Session of Congress, 17 Pens. Rep. (BNA) 157 (Jan.
15, 1990).
152. Washington Post, Jan. 30, 1990, at A6, col. 1. The 1991 budget proposal is similar to
President Bush's last budget proposal, which has been highly criticized. The Bush proposal
has been criticized as "not go[ing] far enough .... ETlhe proposed credit is fraught with
structural problems and does little to consistently provide for the child care or income needs of
low-income families with children." Forman, Beyond PresidentBush's Child Tax Credit Proposak Towards a Comprehensive System of Tax Credits to Help Low-Income Families with Children, 38 EMORY LJ.661, 678 (1989).
In early November 1990 Congress finally passed child care legislation as a part of the
budget package. Although the final bill failed to phase out the Child Cam Tax Credit for
upper income families, it "basically addled] only S234 a year--that's a year-to tax credits
that poverty-level workers can get to help care for a child." This addition expands the earnedincome tax credit for lower income families rather than affecting the Child Care Tax Credit.
L.A. Times, Nov. 13, 1990, at 3, col. 4.
153. Arnold, Section 63. The Deduction for Child Care Expenses, 21 CAN. TAX J. 176
(1973).
154. Id
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deduction as a "major innovation for the Canadian tax system." 1 55
The initial legislation allowed female taxpayers a deduction for child
care expenses of up to 500 dollars156 per child under the age of fourteen
with a maximum of 2000 dollars per family. 157 The original bill authorized a deduction for situations in which a parent at home is unable to
care for the children due to physical or mental incapacity, as well as a
deduction for dependent children over fourteen who are mentally or
physically incapacitated. 158 Qualified child care expenses included the
costs of baby-sitting, nursery day care, and lodging paid at schools and
camps. 159 The provision required that parents retain receipts identifying
the social insurance number of the parent receiving child care services.
In addition, the claimed deduction could not exceed two-thirds of the
claiming parent's earned income." 6
The first important challenge to section 63, Pinette v. M.N.R., determined whether child care expenses must be incurred in Canada.' 61 Appellant, a Canadian resident, incurred the child care expenses while
living in Europe. The Tax Review Board held that because the expenses
were not incurred within the boundaries of Canada, as required by the
section, no deduction was allowable. 162 This decision was subsequently
modified by the enactment of section 63.1 in 1987, which provided that
"where the child care expenses are paid by a person deemed to be a resident of Canada by virtue of section 250 of the Act, 163 the amounts
may
164
be paid to a nonresident person living outside of Canada."
The statutes of 1976-1977 increased the maximum allowable deduction from 2000 dollars to 4000 dollars per family.16: The statutes of 1984
made broad, substantive changes in section 63. First, the maximum deduction allowable per child was increased to 2000 dollars per year with a
155. HONOURABLE E.J. BENSON, MINISTER OF FINANCE, SUMMARY OF 1971 TAx REFORM LEGISLATION 9 (1971).
156. Dollar values in subsections (A) and (B) are expressed in Canadian dollars.
157. Can. Tax Reform Bill C-259 (CCH) § 63(1)(d)(i)-(ii) (1971).
158. Id. § 63(1)(b)(iii), (3)(a)(i)(B).
159. Id. § 63(3)(a).
160. Id § 63(2)(iii).
161. Pinette v. M.N.R., 75 D.T.C. 79 (1975).
162. Id
163. Under section 250 of the Income Tax Act, "certain persons who are not resident in
Canada... may nevertheless be deemed to be residents for the purposes of the Act," Income
Tax Act, 2 Can. Tax Rep. (CCH) 8740 (1989). This section includes members of the Canadian Armed Forces.
164. Id. at 8733.
165. CAN. TAX SERV., Doc. No. 734, at 63-105 (1989).
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maximum allowance of 8000 dollars per family., 6 6 In the 1972 Act, section 63 allowed only working women and certain qualified men to take
the deduction. 167 The 1984 amendments broadened the eligibility re-

quirements and provided that the lower earning spouse, either male or
female, claim the deduction.161 Subsection 2.1 was added in 1984 to pro169
vide guidance when the income of both spouses is equal.
The Parliament enacted substantial changes in the Tax Act again in
1988. For children under the age of seven and severely disabled children,
the maximum allowance of 2000 dollars per child was increased to 4000
dollars. 7 The 1988 amendments eliminated the maximum family al-

lowance of 8000 dollars. 7 ' The statutes of 1988, for the first time, established limits on the deductibility of expenses incurred for a child's
lodging at a boarding school or camp. 72

The most recent case involving child care expenses, Symes v. The
Queen,'7 3 raised the issue of whether a full time solicitor could deduct a
nanny's salary as a business expense or as a child care deduction. In

Symes, the taxpayer had employed a full-time nanny from 1982 to 1985
"whose sole duty was to care for her preschool age daughters."'" The
taxpayer sought to deduct the nanny's salary as a business expense. 7 '

Although disallowed as a business expense, the Minister of Revenue al166. Id
167. Arnold, supra note 154, at 177-78.
168. CAN. TAx SERV., Doc. No. 734, at 63-106-107 (1989).
169. Income Tax Act, S.C. 1984, c. 1, § 25 (1984). See also Can. Tax Sexy., Doc. No. 734,
63-124 (1989). If the incomes of both spouses are equal, no child care expenses may be deducted unless the couple agrees that for the taxable year in question, they will treat one of the
spouses' incomes as exceeding that of the other. Only one spouse may claim the deduction for
child care expenses. Ayala v. The Queen, 1979 C.T.C. 11, raised the issue of whether denial
of a deduction for child care expenses incurred by an employed male, whose wife was a fulltime law student, constituted discrimination in violation of the Canadian Bill of Rights. The
Federal Court, Trial Division, held that denial of the child care expense deduction to the father
does not constitute discrimination on the basis of "sex, inequality before the law, or both." Id.
at 112. The court further stated that "[flederal statutes need not apply to all individuals in the
same manner." Id at 113.
TheAyala decision is similar to the decisions in the U.S. cases, Black Y.CommisLoner and
Keeler v. Commissioner. In these two cases, the classifications contained in the child care tax
credit provisions were held not to violate the Due Process and Equal Protection Clauses of the
United States Constitution.
170. Can. Master Tax Guide (CCH) 1350 (1989).
171. Id
172. Income Tax Act, S.C. 1988, c. 55 (Bill C-139; Royal Assent September 13,1988) subsecs. 39(1) and (2).
173. 89 D.T.C. 5243 (1989).
174. Id.
175. Id
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lowed a deduction for child care expenses under section 63 of the Income
Tax Act. 17 6 On appeal, the Dominion Tax Court held that all the expenses were totally deductible in the calculation of the taxpayer's business income for 1982 to 1985.177 The court based its decision on the fact
that "the causal connection between the salary expense incurred and the
income generating process was clear." 178 This landmark decision allowed the taxpayer to take as a business expense a total of 47,807 dollars
in deductions for taxable years 1982 through 1985. Under the Minister's
decision, the taxpayer had only been allowed a child care expense deduction of 7000 dollars. 179 The decision will definitely impact child care and
the tax structure in Canada. The decision in Symes may have a farreaching effect. It will encourage eligible Canadians to deduct child care
expenses as a business expense. Thus, certain taxpayers will not be limited by the restrictions of section 63.
B. Current Statutory Provisions
Section 63 generally provides for "the deduction of 'child care expenses' [for] an 'eligible child'" of the qualified taxpayer. 180
The maximum allowable deduction is the lesser of either: 2000 dollars for each eligible child increased to 4000 dollars for each child severely disabled or under seven at the end of the year; or two-thirds of the
taxpayer's income. 181 A severely disabled child, including those with
mental, physical, or visual impairment, must be certified as such by a
medical doctor or optometrist. 18 2 Under section 63(3)(b), earned income
includes "income from employment or business plus taxable training al'1 84
lowances, scholarships, bursaries, 183 prizes and research grants."
Section 63(3) defines "child care expenses" as those expenses incurred while enabling the taxpayer to perform office or employment duties, carry on a business (either individually or in a partnership), engage
176. Id. at 5244-45.
177. Id at 5255.
178. I d at 5244.

179. Id Professor Faye Woodman, Dalhousie Law School, Halifax, Nova Scotia, believes
this decision will further subsidize child care expenses for the richer taxpayer, whereas "[tithe
poorer the taxpayer, the less she will receive." Woodman, A ChildcareExpenses Deduction,
Tax Reform and the Charter: Some Modest Proposals, 8 CANADIAN JOURNAL Ov FAMILY

LAW 371, 383 (1990).
180. Income Tax Act, supra note 163, at 8725.
181. Can. Tax Stat. § 63(1)(e) (1989).
182. Can. Tax Stat. § 63(1)(e)(ii)(II) (1989).
183. A bursary is a "monetary grant to a needy student." BLACK'S LAW DIcTIONARY 179
(5th ed. 1979).
184. Can. Master Tax Guide (CCH) 11350 (1989).
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in an occupational training course, or participate in grant funded research or similar work."' The statute specifically includes expenses for
"baby sitting services, day nursery services or services provided at a
boarding school or camp," while it specifically excludes expenses for
"medical or hospital care, clothing, transportation or education or for
board or lodging" other than those provided at a boarding school or a
camp.'" 6 The Department of Revenue has indicated that the list of allowable services is not exhaustive, and may include such services as day
camp, day sports school, sports school involving lodging, or "an educa187
tional institution for the purpose of providing child care services."
However, services provided by the child's parent, any person supporting
the child, or any person under the age of twenty-one related by blood,
marriage, or adoption do not qualify for the deduction."8
The statute defines an "eligible child" as a child of the taxpayer or
the taxpayer's spouse or a child under the age of fourteen for whom the
taxpayer received a credit under section 118 of the Income Tax Act,8 9 or
a child who is dependent on the taxpayer or the taxpayer's spouse due to
physical or mental disability. 90 A dependent person under the age of
twenty-one "over whom the taxpayer has custody and control in law or
in fact" is considered to be an eligible child.19 1 A taxpayer may also
claim a dependent deduction when a niece, nephew, grandchild, brother,
sister, or other wholly dependent person is dependent upon the taxpayer
for support. 192
A taxpayer identified as the "supporting person" of the eligible child
is entitled to the deduction. A "supporting person" includes a parent of
the child, the taxpayer's spouse, or any person entitled to a deduction for
the child under section 118.193 In the case of more than one "supporting
person," the deduction must be claimed by the lower income person unless such person is: (1) a full-time student at a "designated educational
institution;" (2) unable to care for the children due to a physical or
185. Can. Tax Stat. § 63(3)(a)(i)(A)-(D) (1989).
186. Can. Tax Stat. § 63(3)(a)(iv) (1989).
187. Income Tax Act, supra note 163, 8733.
188. Id.
189. A dependent is defined in section 118(4) as a person who "must be dependent upon
the taxpayer for support" and "must be a specified relative (child or grandchild; niece, nephew,
brother, sister, parent, grandparent, aunt or uncle resident in Canada) of the taxpayer or his
spouse." Can. Master Tax Guide (CCH) 9039 (1989).
190. Can. Tax Stat. § 63(3)(c) (1989).
191. Can. Master Tax Guide (CCH) 1350 (1989).
192. Id
193. Can. Tax Stat. § 63(3)(d) (1989).
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mental disability and has been certified as such by a doctor; (3) imprisoned for at least two weeks of the year; or (4) living away for at least
ninety days due to marital difficulties.19 4 When one of the specified exceptions applies, the higher income earner is allowed to deduct expenses
up to a maximum of 120 dollars per eligible child for each week during
which the lower income person meets any one of these conditions.195
This section is sufficiently flexible to deal with a wide variety of situations
in which "the supporting persons of the child are not its parents in a
strictly legal sense or where families are separated."I 6
C. Child Care Expenses: Application of Section 63 to a Hypothetical
Situation
For the hypothetical application of section 63, the Note will use the
same facts as the application under the U.S. statute.19 7 Since U.S. dollars
will be used, the dollar amounts will be adjusted to reflect the current
exchange rate.198

The analysis involves a family of four (one child is under the age of
seven and one is over the age of seven), both parents employed, filing
form Ti-Individual Income Tax Return, day care provided for the children at an average cost of 3462 dollars per year, and an adjusted gross
income of 17,310 dollars (husband-10,386 dollars for the taxable year;
wife-6924 dollars for the taxable year). Because -the taxpayers are married and both employed, the maximum allowable deduction is generally
determined by using the lower earning spouse's income. 199 The maximum deduction is the lesser of either two-thirds of the taxpayers' income
or the aggregate of the maximum amount per child .2° The lesser
amount in this case is two-thirds of the income or 4616 dollars. Since the
family child care expenses are only 3462 dollars, the wife will be entitled
to deduct the entire amount. Thus, their taxable net income is 13,848
dollars, assuming no other deductions are taken. Under Canadian tax
law, the couple will receive the following non-refundable tax credits: 1)
194. Can. Master Tax Guide (CCII) 11350 (1989).
195. Id.
196. Id
197. See supra text accompanying notes 131-152.
198. The current exchange rate between the United States and Canada is 1.1540 Canadian
dollars per U.S. dollar. Wall S.J.,
Oct. 16, 1990, at C13, col. 2.
199. Income Tax Act, supra note 163, 8725.
200. Can. Tax Stat. § 63(1) (1989). Two-thirds of the taxpayers' income, S6924, equals
$4616. The maximum amount per child is $4000 ($3466 in U.S. dollars) per child under seven
plus $2000 ($1733 in U.S. dollars) per child over seven. Thus, th'.aggregate amount is $6000
($5200 in U.S. dollars).

1990]

Child Care Tax Credit

basic personal amount-5256 dollars;1*1 2) married amount-zero (wife
earned over 433 dollars);2 02 and 3) amounts for dependent children-680
dollars (340 dollars per child under the age of eighteen). 3 These credits
are subject to an overall seventeen percent limitation of the taxpayer's
income. 2' Therefore, the hypothetical couple has a total nonrefundable
tax credit of 1009 dollars.20 5
In the final analysis, the taxpayers owe 2354 dollars, which is seventeen percent of 13,848 dollars. °6 Therefore, child care expenses of 3462
dollars result in a savings of 589 dollars, since 3462 dollars of the taxpayers' income were not taxed at the usual rate of seventeen percent. In
addition, the taxpayers' nonrefundable tax credit of 1009 dollars is applied against their tax liability, resulting in a net tax liability of 1345
dollars.
Although the actual benefit received is only seventeen percent of the
total amount paid for child care during the taxable year, the example
illustrates that a low-income family will benefit, despite the fact that tax
relief is offered in the form of a deduction.
D.

Analysis of the Child Care Expenses Deduction as Currently
Enacted

As in the United States, the child care expenses deduction in Canada "is the major source of federal contribution to non-parental child
care in Canada."20 7 However, as the hypothetical application illustrates,
a lower income family receives minimal tax benefits from section 63.
"The relief the deductions provide is greatest to those with the highest
incomes and only those with disposable income to pay out the expenses
benefit from this system."2 "5 Low income families in both countries do
not adequately benefit from the current child care tax provisions. Statistical data provides additional support for this assertion. In Canada, in
1980, when the maximum allowable deduction per child was 1000 dollars
and the maximum per family was 42,000 dollars, families earning be201. Can. Master Tax Guide (CCH) 9039 (1990).
202. Id In Canadian dollars, the amount is S500.
203. Id In Canadian dollars, the amount is S392 per child under the age of eighteen.
204. See id
205. Seventeen percent of S6850 ($5936 in U.S. dollars) is S1165 (S1009 in U.S. dollars).
Under a more detailed set of facts, other credits such as medical expenses, tuition fees, and
charitable contributions may be allowed. See id at 9038.
206. Id at 9000.
207. London, The Impact of Changing Perceptions of Social Equity on Tax Policy: The
Marital Tax Unit, 26 OSGOODE HALL LJ. 287, 307 (1988).
208. Mahoney, supra note 33, at 308.
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tween 6001 dollars and 8000 dollars were claiming an average credit of
788 dollars, while families earning between 50,001 dollars and 100,000
dollars were claiming an average credit of 1433 dollars.2c 9
The deduction, although popular, has been characterized as an "upside-down benefit, the inherent, absurd assumption being that need rises
with income." 21 0 Furthermore, the deduction must be claimed by the
lower earning spouse in a two-income family. Thus, the deduction is
unavailable to "families without taxable income or those in which one of
the parents has little or no income." 2'11 Additional problems with the
credit include the post-payment benefit of the deduction,2 12 the grey-market furnishing of child care services (which provides no receipts to the
taxpayer2 13 ), and the difficulty many people encounter in understanding
the rules and mechanics of section 63.214 In 1980, only 2.7 percent of all
returns contained claims for the deduction for child care expenses.215
Recent research indicates that "most parents having children in non-pa2 16
rental care do not take advantage of the deduction.9
Again, as in the United States, those most in need of financial assistance for child care are not receiving the benefits. Both countries have a
tax structure that favors higher income taxpayers when providing tax
relief from child care expenses.2 17
E.

Current Child Care Legislation

Child care legislation before Parliament has received "an unprecedented share of time." A Federal Task Force on Child Care, in the
Cooke Report, proposed that Parliament substantially increase the deduction amount and convert the deduction to a refundable tax credit.2"' The
209. Boadway & Kitchen, Canadian Tax PaperNo. 76, in 1 CANADIAN TAX POLICY 90
(2d ed. 1984) (citing figures derived from Can. Dep't of National Revenue, Taxation Statistics,
in CAN. DEP'T OF SUPPLY AND SERVIcES, TAXATION, Table 2 (1982)). All dollar amounts
are expressed in Canadian dollars.
210. London, supra note 207, at 307.
211. I.
212. Since the deduction is not taken until the end of the taxable year, the taxpayer receives
no immediate relief for his or her immediate outlay of child care expenses.
213. Canada's tax laws require substantiation of child care expenses in the form of a receipt
bearing the social insurance number of the receiver of the services. Can. Tax Stat. § 63(1)
(1989).
214. London, supra note 207, at 308.
215. Boadway & Kitchen, supra note 209, at 90 (citing figure3 derived from Can. Dcp't of
Nat'l Revenue, Taxation Statistics, in CAN. DEP'T OF SUPPLY & SERVICES, TAXATION, Table
2 (1982).
216. ,London, supra note 207, at 308.
217. Mahoney, supra note 33, at 308. See also London, supra note 207, at 308.
218. London, supra note 207, at 308.
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Cooke proposal would enable a broader group of people, especially lower
income families, to receive a greater benefit because the deduction would
be refundable, regardless of tax liability. The Task Force also recommended additional tax incentives "designed to increase the supply and
accessibility of public child care spaces in Canada."2 19
IV.

COMPARATIVE STUDY OF UNITED STATES AND
CANADIAN STATUTORY PROVISIONS FOR
CHILD CARE EXPENSES IN THE TAX

STRUCTURE
Although the United States and Canada's provisions treat low income taxpayers in a similar manner, they are structurally very different.
A comparison provides an opportunity to ascertain the most effective
provisions of each statute, and provides a basis for a proposal for change
in the United States. To ensure a thorough analysis, the comparison will
focus on four areas: eligible individuals (both children and taxpayers);
types of qualified expenses; dollar limitations; and the implications of a
credit versus a deduction. The analysis will then briefly focus on the
primary difference in tax structures between the United States and Canada, and the personal exemption for children versus the child tax credit.
These two areas provide a basis for understanding the role of child care
tax relief in each country's tax structure.
Both statutes provide some measure of tax relief for child care expenses which enable the taxpayer to seek or hold gainful employment. 2 0
Both provide detailed guidelines that establish eligibility for children
and taxpayers,"2 qualified employment-related expenses,' m and
limitations.
The primary difference in the provisions set forth by each statute for
an "eligible" or "qualifying" individual lies in the age requirement. Internal Revenue Code section 21 requires that the child be under thirteen
years old,2 24 while the Canadian Income Tax Act section 63 requires that
the child be under fourteen years old." 5 Although both statutes contain
provisions for qualifying individuals who are mentally or physically disabled, the Canadian statute makes an additional provision for visual im219.
220.
221.
222.
223.
224.
225.

Id
I.R.C. § 21(b)(2)(A) (1989); Can. Tax Stat. § 63(3)(a) (1989).
I.RLC. § 21(a)-(b) (1989); Can. Tax Stat. § 63(3)(c)-(d) (1989).
I.R.C. § 21(b)(2) (1989); Can. Tax Stat. § 63(3)(a) (1989).
See generally I.R.C. § 21 (1989); Can. Tax Stat. § 63 (1989).
I.R.C. § 21(b)(1)(A) (1989).
Can. Tax Stat. § 63(3)(c) (1989).

Hastings Int'l & Comp. L. Rev.

[Vol. 14

pairment. 226 The United States does not. Thus, Canada's statute
provides additional relief for another class of dependents.
Provisions determining the eligibility of taxpayers are also similar.
Both sections require that the taxpayer be able to claim the eligible child
as a dependent under the relevant tax statutes.2 27 While both statutes
require that the taxpayer incur the expenses as a result of gainful employment,2 28 the Canadian statute provides more explicit guidelines, specifically including those undertaking vocational courses and those engaged
in grant funded research or similar work. 229 Although the U.S. statute
does not have such provisions, section 21 does make special allowances
for cases in which one spouse is a full-time student.230 The Canadian
statute has no such provision.2 3 1 However, under Canadian law, the
spouse with the higher income may be allowed to take the deduction for
child care expenses during the period in which the lower income spouse
is "in full-time attendance at a designated educational institution (within
"
the meaning assigned by subsection 118.6(1)). 1232
Both statutes include a variety of child care expenses, yet there are
significant differences between the two statutes. The Canadian statute
explicitly provides a deduction for "baby sitting services, day nursery
services or services provided at a boarding school or camp," and explicitly excludes those nondeductible expenses.23 3 On the other hand, the
United States statute is rather broad, allowing a credit for "expenses for
household services, and... expenses for the care of a qualifying individ2 35
ual."2 34 Yet, the statute explicitly excludes overnight stays at camp.
Although the United States provisions appear to be broad, the Canadian provision, by allowing a deduction for boarding schools and
camps, is more generous than its American counterpart. This enables
Canadian taxpayers to deduct a greater variety of child care expenses
than their American neighbors can claim as a tax credit.
Turning to the dollar limitations, the Canadian statute provides a
much more generous allowance for child care expenses. The Canadian
226. Id.; see Income Tax Act, supra note 163, 1 8733.
227. I.R.C. § 21(b)(1) (1989); Can. Tax Stat. § 63(3)(d) (1989).
228. I.R.C. § 21 (1989); Can. Tax Stat. § 63 (1989).
229. Can. Tax Stat. § 63(3)(a) (1989).
230. I.R.C. § 21(d)(2) (1989).
231. See Can. Tax Stat. § 63 (1989).
232. Income Tax Act, supra note 163, 1 8733.
233. Can. Tax Stat. § 63(3)(a) (1989).
234. I.R.C. § 21(b)(2)(A) (1989). For examples of allowable expenses, see supra text accompanying notes 108-113.
235. I.R.C. § 21(b)(2)(A) (1989).
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statute actually provides for a "two-tier" system allowing a maximum
deduction of 3466 dollars (4000 Canadian dollars) per child under the
age of seven and a maximum deduction of 1733 dollars (2000 Canadian
dollars) per child over the age of seven. However, there is no limit on the
overall amount a family may deduct based on the number of children in a
family. 6 The deduction is restricted to the lesser of the aggregate of the
maximum allowable deductions and two-thirds of the lower earning
spouse's income. There is no applicable percentage rule.
The United States does not have a "two-tier" system based on age,
but allows a maximum credit of 2400 dollars for one qualifying individual and a maximum credit of 4800 dollars for two or more qualifying
individuals.23 Therefore, even a family with five, six, or seven children
is limited to a maximum credit of 4800 dollars. The credit is then subject
to the applicable percentage rule, which reduces the allowable amount of
the credit based on income."3 This rule provides a more restrictive limit
on the amount of child care expenses a taxpayer can deduct than do the
Canadian restrictions.
Beyond the indicated similarities and differences of the two statutes
lies the most obvious difference - the U.S. provision is structured as a
credit while Canada's provision is structured as a deduction. Although
the U.S. statute was initially drafted as a deduction, as recognition of the
need to provide lower income families with financial assistance for child
care increased, the deduction was replaced by a credit. Ideally, a credit
will provide a greater benefit to lower income families than a deduction,
since it is applied against existing tax liability, and thus will reduce the
amount of taxes owed. However, a lower income taxpayer's adjusted
gross income is often so reduced by the standard deduction and the personal exemption, that the taxpayer has little or no tax liability against
which the credit may be applied. Conversely, a deduction is subtracted
from the taxpayer's income, thereby reducing the taxpayer's taxable income. Under the U.S. tax structure, a taxpayer may either take the standard deduction or itemize deductions. A child care tax deduction would
require that the taxpayer utilize Form 1040 and itemize deductions. 9
In order to benefit from itemizing deductions, the taxpayer must have
deductions exceeding the standard deduction. 2" Often, a lower income
236. Can. Tax Stat. § 63(1) (1989).
237. I.R.C. § 21(c) (1989).
238. See supra text accompanying notes 70-75.
239. INTERNAL REVENUE SERVICE, U.S. DEP'T oF TREAS., INsmUrioNs FOR FORM
1040, at 6 (1989).
240. In order for a married couple to benefit from itemizing deductions, the total amount
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taxpayer does not have sufficient itemized deductions, and therefore must
take the standard deduction. A taxpayer who uses the standard deduction may not itemize deductions, consequently losing the benefit of the
deduction for child care expenses.
Canada retains a deduction for child care expenses, which is inherently less favorable to lower income taxpayers. However, the maximum
amounts allowable for child care expenses are higher in Canada than in
the United States, and Canada does not require the taxpayer to itemize
all deductions in order to benefit from the child care expenses deduction.
Notwithstanding the advantages of the Canadian deduction, a refundable
tax credit has been proposed in Canada, just as it has been in the United
States. A refundable tax credit provides a benefit to all taxpayers regardless of their tax liability. Thus, lower income families, who often have
minimal or no tax liability, will benefit from a refundable credit.
V.

PROPOSAL

In view of the analysis and the comparison of the current statutory
tax provisions of the United States and Canada, the hypothetical application of the provisions to a low-income family, and the survey of current
legislation, I propose the following five-part plan to change the Child
Care Tax Credit in the United States. The proposed plan incorporates
two components of the Canadian statute. First, the amount of the credit
must be substantially increased and indexed for inflation. Second, an income cap must be established. Third, the credit must be adjusted to effectively accommodate families with more than two children. Fourth, a
two-tier system based on the age of the child should be developed. Finally, and most importantly, the credit should be converted to a refundable credit.
Initially, the amount of the tax credit must be substantially increased. Although the cost of child care in the United States has increased over the years,24 the amount of the child care credit has not
been increased since 1982.242 While the maximum allowable credit is

720 dollars per child per annum, 243 the average cost for child care is 3000
dollars per annum, 244 covering less than twenty-five percent of child care

of itemized deductions must exceed the standard deduction of $5000. FORMS 1040A &
1040EZ, supra note 120, at 11.
241. See supra text accompanying notes 22-23.
242. Forman, supra note 152, at 669.
243. Pun. No. 503, supra note 75, at 4.
244. Hearings on Employment Opportunities, supra note 1, at 210 (statement of Helen
Blank).
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expenses. Furthermore, statistics indicate that lower income families
typically receive a credit considerably below the maximum allowable
credit.245 Canada, although it provides for tax relief in the form of a
deduction, has a significantly more generous maximum allowable deduction than the United States. Notwithstanding the fact that lower income
families in Canada still need additional financial assistance for child care
expenses, the hypothetical application illustrates that a lower income
family receives a more substantial benefit in Canada than in the United
States.24 Therefore, in order to provide substantial tax relief, especially
to lower income families, the amount of the credit must be raised. Eventually, the credit will prove to be cost-effective by enabling additional
lower income individuals to work, removing them from the welfare system and making them contributing members of society.247 Determining
the amount of the increase is a difficult task and should be based on a
variety of data including average child care costs, incomes of the various
socioeconomic groups, especially lower income taxpayers, and expert
opinions. Professor Jonathan B. Forman of the University of Oklahoma
has suggested that the credit "be increased so that [it] reimburses lowincome families for fifty percent or even eighty percent of their child care
expenses." 48 In addition, the credit should be indexed for inflation to
"ensure that the credit does not further erode over time."249
Next, there must be an established income ceiling above which a
taxpayer cannot receive the credit. Higher income taxpayers have the
financial resources to provide for their own child care and do not require
financial assistance for such expenses inthe form of tax relief. Under the
current statutory provisions, a taxpayer earning over 28,000 dollars, with
one child, can receive a maximum credit of 480 dollars. For the higher
income taxpayer,
the credit has little effect on tax liability, and is merely
"symbolic."2' 0 Income capping is another means of targeting the child
care tax credit to lower income families.
I further propose that the credit provide additional assistance to
245. See supra text accompanying notes 120-130.
246. The hypothetical application indicates that a family in Canada receives a benefit covering seventeen percent of their child care expenses, while a comparable family in the United
States receives only a benefit covering nine percent of their child care expenses. See supra text
accompanying notes 120-130, 197-206.
247. Hoerner, Dependent Care Tax Credit Pays for Itself, TAX NOTEs, Aug. 7, 1989, at

642.
248. Forman, supra note 152, at 686.
249. Id,

250. Hearing on Federal Role in Child Care, supra note 6, at 56 (statement of Douglas
Besharov).
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families with more than two children. Under the current statutory provisions, a family with five children is subject to the same dollar limitations
as a family with two children,2 5 yet the cost of child care expenses increases with each additional child. Canada is much more generous, providing a deduction for each child requiring care."' I propose that the
United States adopt the same approach, or it a minimum, create three
classifications: one child; two children; and three or more children.
Next, a two-tier system similar to the Canadian provision, based on
the age of the child, should be developed. Canada, as previously discussed, provides a more generous deduction for children under the age of
six than does the United States. 253 Arguably, children under the age of
six require more extensive child care services than do children over the
age of seven, who are enrolled in school. Therefore, the parents of
younger children incur additional expenses. In the United States, a child
usually attends a full school day at the age of six and requires child care
services for after-school hours only. Therefore, the two-tier system in the
United States should distinguish between children under the age of six
and those above the age of six. Again, the two-tier credit would provide
additional assistance to those most in need.
Finally, I propose the most important change: converting the nonrefundable tax credit to a refundable tax credit. Nonrefundable tax credits benefit those who have substantial tax liabilities-those with substantial incomes. Due to the structure of the U.S. tax system, particularly the
standard deduction and the personal exemption, lower income families
2 4
with low tax liability do not currently benefit from the tax credit.
However, with a refundable credit, tax benefits do not affect the taxpayer's tax liability. Rather, the allowable credit would be refunded directly to the taxpayer regardless of tax liability, as long as the other
provisions of the statute were met. If taxpayers have no tax liability, they
would still be entitled to receive a refund for expenses incurred for child
care. A refundable tax credit provides the greatest measure of tax relief
to lower income families, the group that should be assisted most effectively by the child care tax credit.
VI.

CONCLUSION

As the demand and costs for adequate quality child care increase,
251. See I.R.C. § 21(c)(2) (1989).
252. Can. Tax Stat. § 63 (1989).
253. Id

254. See supra text accompanying notes 141-152.
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the need to provide additional federal assistance, especially to lower income families, will become critical to our nation's families and future
welfare. As research and the hypothetical application indicates, the current child care tax credit is inadequate to meet the needs of low-income
families with children requiring child care services. An expanded, twotier, refundable child care credit is one part of the solution to the child
care crisis and provides the initial investment in our greatest human resource for the future: our children.

